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INTRODUCTION

 Recap from Topic 1 – Classification of law

 Private Law: laws which govern the relationship

between individuals within the state cover –

(i) contracts (legally enforceable agreements)

between individuals, and

(ii) a duty of care between individuals.

 It is possible for one party to injure another outside of a

contract and such an injury is said to be a tort.

 The word ―tort‖ is the Norman word for ―wrong‖ = a tort

is a civil wrong.

 The person committing the tort (causing the injury) is

said to be the tortfeasor.
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LAW OF TORT

 The purpose of tort law is to compensate the

injured party and not to punish the tortfeasor.

 Tort law defines what constitutes a legal injury and

establishes the circumstances under which one

person may be held responsible (liable) for

another‘s injury.

 Tort law may be based on both common law and

statute law.

 A significant portion of tort law relevant to

engineering is based on common law.

 An understanding of precedent cases is critical.
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CATEGORIES OF TORTS

 2 forms of torts: intentional and unintentional torts.

 Intentional torts occur when the defendant (tortfeasor)

injures the plaintiff (injured party) with intent.

 Such injuries are not insurable: the tortfeasor is liable

for the damages.

 Types of intentional torts:

 Torts of nuisance where one individual interferes with

another's enjoyment of that person's real property.

 Torts of defamation including written or broadcast

(libel) or verbal (slander) where untrue statements

damage the reputation of another.

 Occupier's liability.
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…CATEGORIES OF TORTS

 Unintentional tort i.e negligence covers the full

scope of human activity.

 e.g: product liability, professional negligence,

negligent misrepresentation, etc.)

 Someone who commits a careless act that creates

harm to another person is negligent.

 Negligence has 3 key characteristics:

 The action is not intentional.

 The action is also not planned.

 Some type of injury is created.
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NEGLIGENCE

 In practicing their profession, engineers may cause

injury to another party as a result of a mistake

 The mistake may not have been intentional but

when is the engineer liable for the error?

 Can liability for a tort be unintentional?

 Until 1932, the answer in common-law countries

was ―no‖
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…NEGLIGENCE

 Donoghue v Stevenson [1932] AC 562 House of Lords
Mrs Donoghue went to a cafe with a friend. The friend brought

her a bottle of ginger beer and an ice cream. The ginger beer

came in an opaque bottle so that the contents could not be

seen. Mrs Donoghue poured half the contents of the bottle

over her ice cream and also drank some from the bottle. After

eating part of the ice cream, she then poured the remaining

contents of the bottle over the ice cream and a decomposed

snail emerged from the bottle. Mrs Donoghue suffered

personal injury as a result. She commenced a claim against

the manufacturer (Stevenson) of the ginger beer.

Held: Her claim was successful. This case established the

modern law of negligence and established the neighbour test.
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…NEGLIGENCE: DONOGHUE CASE

 The neighbour test by Lord Atkin:

"The rule that you are to love your neighbour becomes in

law you must not injure your neighbour; and the lawyer's

question ―Who is my neighbour?" receives a restricted

reply. You must take reasonable care to avoid acts or

omissions which you can reasonably foresee would be

likely to injure your neighbour. Who then in law is my

neighbour? The answer seems to be persons who are so

closely and directly affected by my act that I ought

reasonably to have them in contemplation as being so

affected when I am directing my mind to the acts or

omissions which are called in question."
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ELEMENTS OF NEGLIGENCE CLAIM

 In a tort action of negligence, where an injured party

(the plaintiff) brings an action against a defendant for

liability in tort, the test to determine whether or not

the defendant is liable in tort depends on 3 conditions –

 the defendant owed the plaintiff a duty of care,

 the defendant breached that duty by his or her

conduct, and

 the defendant's conduct caused the injury to the

plaintiff.

 The tort action will fail if any one criterion is not met.
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DUTY OF CARE

 In a negligence lawsuit, the plaintiff must

demonstrate the defendant owed him or her a duty

of care—a specific legal obligation to not harm

others or their property.

 Duty of care owed by defendant to the plaintiff

according to the proximity i.e. ―neighbour‖ principle

in Donoghue case.

 Duty of care can be highly specific or apply more

generally to the public.

 eg: each motorist owes everyone a duty of care while

driving.
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…DUTY OF CARE

 Caparo Industries plc v Dickman [1990] UKHL 2

The House of Lords set out a "three-fold test― in

order for a duty of care to arise in negligence action:

 harm must be reasonably foreseeable established

in Donoghue v Stevenson as a result of the

defendant's conduct

 the parties must be in a relationship of proximity

 it must be fair, just and reasonable to impose

liability
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…DUTY OF CARE OWED BY PROFESSIONALS

 An engineer has a duty of care to not only his or her

clients, but also those who may be affected by the

actions of the engineer.

 From Halsbury‘s Laws of England: It is trite law that an

engineer is liable for incompetence, carelessness or

negligence which results in damages to his employer and he is

in the same position as any other professional or skilled person

who undertakes his professional work for reward and is

therefore responsible if he does or omits to do his professional

undertaking with an ordinary and reasonable degree of care

and skill.

 A builder of defective premises may be liable in
negligence to persons who thereby suffer injury.
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…DUTY OF CARE OWED BY PROFESSIONALS

 A designer or builder owes a duty of care to all persons

who might be reasonably be expected to be affected by

the design/construction of the premises. The duty is to

take reasonable care that such persons would not suffer

injury as a result of the faults in the design/construction

of premises.

 Cases: Anns v. London Merton Burough; Rimmers v.

Liverpool Council, Malaysian Highland Tower case.

 Even if no injury is caused to the party to which the

engineer owes a duty of care, the incident may still be

reported to the Disciplinary Committee of the Board of

Engineers (s.14A Registration of Engineers Act 1967).
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…DUTY OF CARE OWED BY PROFESSIONALS

 If the party injured as a result of negligence also has

a contract with the engineer, the engineer could be

liable

 In tort for negligence

 For breach of contract

 For professional misconduct

 If the court decides the defendant did not meet

his or her duty of care, the defendant can be

found in ―breach of duty of care.‖
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BREACH OF THE DUTY OF CARE

 Breach of the duty of care by a failure to meet the

required standard of care, which is that of the

reasonable person in the circumstances.

 Test whether there has been a breach of duty: Blyth

v Birmingham Waterworks Co. (1856) 11 Ex Ch 781

‗Negligence is the omission to do something which a

reasonable man, guided upon those considerations which

ordinarily regulate the conduct of human affairs, would

do, or doing something which a prudent and reasonable

man would not do‘.

15
EUT440 LAW 3 KM



…BREACH: THE REASONABLE PERSON

 When determining if a defendant is in breach of duty of

care, the court uses the ―reasonable person test‖ to

determine the level or standard of care that should be

expected.

 A reasonable person has been described as ‗the man on

the omnibus‘ – an ordinary man who is not expected to

have any particular skill such as that possessed by a

surgeon, lawyer or plumber unless he is actually one‘.

 Part of the reasonable person test involves

foreseeability—a person‘s ability to anticipate the

specific result of an action.

 What ‗in the circumstances‘, the reasonable man would have

foreseen?
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…BREACH: FORESEEABILITY & CAUSATION

 The reasonable foreseeability of a consequence is

determined by the knowledge and experience which is to

be attributed to the reasonable man in the

circumstances.

 Roe v Minister of Health [1954] 2 All ER 131.

 If a court decides that a reasonable person should have

been able to predict, or foresee, the injury created, the

defendant can be found liable, or in breach of his or her

duty of care.

 Causation occurs when the defendant was in breach and

the defendant‘s actions directly led to the plaintiff‘s

injuries or loss.
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FACTORS IN DECIDING A BREACH OF DUTY

 (1) The magnitude of the risk

 Likelihood that injury will be incurred; and

 Seriousness of the injury that is risked.

 Bolton v Stone [1951] AC 850.

The Plaintiff was standing on the highway in a road

adjoining a cricket ground when she was struck by a

ball which a batsman had hit out of the ground,

approximately 100 yards (91 m) from the batsman.

Held: a defendant is not negligent if the damage to

the plaintiff was not a reasonably foreseeable

consequence of his conduct.
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…FACTORS IN DECIDING A BREACH OF DUTY

 Contrast Bolton v Stone with Paris v Stepney Borough

Council [1950] UKHL 3.

Paris only had sight in one eye due to in injury sustained in the war.

During the course of his employment with Stepney Borough Council

as a garage hand, a splinter of metal went into his sighted eye

causing him to become completely blind. The employer (Stepney)

did not provide safety goggles to workers engaged in the type of

work the claimant was undertaking and argued there was no breach

of duty as they did not provide goggles to workers with vision in both

eyes and it was not standard practice to do so. Held: There was a

breach of duty. The employer should have provided goggles to the

claimant because the seriousness of harm to him would have been

greater than that experienced by workers with sight in both eyes.

The duty is owed to the particular claimant not to a class of persons

of reasonable workers.
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…FACTORS IN DECIDING A BREACH OF DUTY

 (2) The importance of the object to be attained

 Balancing the risk against the consequences of not taking

it.

 Watt v Hertfordshire County Council [1954] 1 WLR 835

P, a firefighter, was riding inside a truck on the way to an

accident. In the truck was a heavy, unsecured jack and

when the truck driver put on the brakes, the jack moved

and seriously injured P. Held: There was no breach of

duty. The emergency of the situation and utility of the

defendant's conduct in saving a life outweighed the need

to take precautions.
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…FACTORS IN DECIDING A BREACH OF DUTY

 (3) The practicability of precautions

 The risk must be balanced against the measures

necessary to eliminate it.

 Latimer v A.E.C. Ltd. [1953] AC 643.

The claimant worked in the defendant's factory and slipped up on

the factory floor. The factory had become flooded due to adverse

weather conditions. The defendant's had put up warning signs

mopped up and placed sawdust in the most used places to make it as

safe as possible. Held: There was no breach of duty. There was no

duty to close the factory. The defendant only had to take reasonable

precautions to minimise the risk which they had done. There was no

need to go to great expense to eliminate any possible risk and thus

no obligation to close the factory.

21
EUT440 LAW 3 KM



PROVING HARM OR LOSS

 For a negligence suit to be successful, plaintiffs must

prove they suffered real injury or economic loss.

 The following questions are asked to prove negligence

and harm:

 Does the defendant owe the plaintiff a duty of care?

 Did the defendant breach the standard of care?

 Did the defendant‘s actions cause the plaintiff‘s injury

or loss?

 Was there a direct connection between the

defendant‘s actions and the plaintiff‘s injury or loss

(causation)? Furthermore, was it foreseeable?

 Did the plaintiff actually suffer harm or loss?
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DEFENCE FOR NEGLIGENCE

 Contributory negligence: If both the plaintiff and

defendant are found to be negligent, any damages or

blame will be divided between them.

 Contributory negligence occurs when the alleged victim

created at least part of the harm that he or she ended up

suffering.

 Requirements of contributory negligence

 The burden of proof is on the defendant to

demonstrate:

1. The claimant failed to take proper care in the

circumstances for their own safety.

2. The failure to take care was a contributory cause of the

damage suffered.
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…DEFENCE FOR NEGLIGENCE

 Courts use actual percentages to determine

responsibility in contributory negligence cases.

 S.12(1) of the Civil Law Act 1956: Apportionment of

liability in case of contributory negligence

Where any person suffers damage as the result partly of

his own fault and partly of the fault of any other person,

a claim in respect of that damage shall not be defeated

by reason of the fault of the person suffering the

damage, but the damages recoverable in respect thereof

shall be reduced to such extent as the Court thinks just

and equitable having regard to the claimant‘s share in

the responsibility for the damage.
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…DEFENCE FOR NEGLIGENCE

 Case: Froom v Butcher [1976] 1 QB 286
Froom was injured in a car accident due to the negligence of the

Defendant. Froom was not wearing a seat belt. Held: the damages

attributable to the failure to wear a seat belt was reduced by 15 per

cent.

 Case: Jones v Livox Quarries [1952] 2 QB 608 CoA

Jones worked in the defendant‘s quarry. One lunch break, he hitched

a lift back to the canteen by standing on the tow bar of a

traxcavator. It was against company rules to stand on the back of the

traxcavators. Unfortunately a dumper truck, driven recklessly by

another employee, crashed into the back of the traxcavator crushing

his legs which later on have been amputated. Held: The defendant

was liable but Jones was held to be 1/5 to blame as he had acted

against orders and exposed himself to danger.
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VICARIOUS LIABILITY

 This type of liability occurs when a person is held

responsible for another person‘s actions.

 Vicarious liability is very common in the workplace as

employers are usually held responsible for their

employees‘ actions.

 Dutton v Bognor Regis Urban District Council [1972] 1 QB

373

A house was built on a rubbish deposit. This will result in settling,

but this can be dealt with through larger foundations. By-laws

required that the foundation be approved by a building inspector but

the inspector failed to make an proper inspection. Part of the

building collapsed. Held: The inspector was responsible while the

local building authority, however, was liable for the damages.
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…VICARIOUS LIABILITY: DUTTON CASE

―If [an engineer] designs a house or a bridge so

negligently that it falls down, he is liable to everyone of

those who are injured in the fall: see Clay v A.J. Crump

& Sons Ltd. None of those injured would have relied on

the architect or the engineer. None of them would have

known whether an architect or engineer was employed or

not. But beyond doubt, the architect and engineer

would be liable. The reason is not because those injured

relied on him, but because he knew, or ought to have

known, that such persons might be injured if he did his

work badly.‖
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…VICARIOUS LIABILITY

 Vicarious liability is the doctrine that an employer is

liable for the negligent performance of an employee

 Therefore, if an employee in his or her role has a

duty of care to another party and that employee

breaches that duty of care, the employer will be

vicariously liable for any damages.

 Rose v Plenty [1976] 1 WLR 141, the court held that

since it was conduct which was within the course of

the employment; the masters are liable accordingly.
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CONCLUSION
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